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PORT ST. LUCIE — The procedure to have someone determined
to be incapacitated and incapable of handling their own affairs is
complex, expensive and potentially counterproductive and should,
therefore, not be undertaken without considerable advice of
counsel to determine whether or not there is a less traumatic
alternative.
For example, many times we can handle almost anything in an
elder law/longterm care planning environment if we have an agent
appointed and capable of serving under a robust power of attorney,
healthcare surrogate designation and other advanced directives. If
those alternatives are not available or workable, the procedure for
determining someone incapacitated starts with a Petition to
Determine Capacity.
This is a fairly sophisticated petition to the court setting forth the
reasons why you think the person should be determined to be
incapable of handling their own affairs. Simultaneously, the
petitioner will file a petition for appointment of guardian. In other
words, if the judge does end up determining the alleged
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incapacitated person (AIP) as incapable, then a guardian would
need to be appointed and empowered to exercise the rights taken
away from the AIP.
These pleadings are multipage pleadings involving a lot of
information regarding background, qualifications, assets, etc. of
the proposed guardian as well as what assets and issues are
involved in the proposed guardianship.
While I cannot speak for other attorneys, it is my general
understanding that most attorneys do not undertake a guardianship
proceeding with less than a $5,000 deposit. Of course, if the
petition is contested, for example either by the AIP or another
family member, the litigation expenses could be considerable.
One of the things that happens as soon as the petitions are filed is
that the court will appoint an Elizor — this is an attorney whose
job it is to read the pleadings to the AIP and represent the interests
of the AIP in the incapacity/guardianship proceeding. The AIP is,
of course, free to select their own attorney instead. Just having the
attorney read the petition to the AIP can lead to considerable
backlash depending upon the condition of the AIP.
The next thing that happens in the procedure is that the court
appoints a threemember panel to interview the AIP and file their
report as to capacity with the court. Two members of the panel are
medical personnel and one is usually a lay person.
Finally after all the reports have been filed, there is a hearing
before the court to determine the capacity and, if determined
incapacitated, to appoint the guardian. Many times the guardian
will also be required to post bond.
In short, as I said, it's extensive, expensive, cumbersome and can
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potentially backfire. Generally, if an individual has the capacity to
appoint an individual, commonly a spouse or child, to act and
serve as their Power of Attorney that usually avoids the future
need for a guardianship. This alternative, of course, is only
preferable if the selected agent has the senior's best interest at
heart. Individuals should never appoint a person they do not trust
unconditionally as their Power of Attorney.
Read other related articles by visiting The Estate Trust & Elder
Law Firm's website at http://www.etelf.com and refer to the In
TheNews tab or you may call the office at 7728787271 to
request copies of articles. Other article topics include revocable
living trusts, powers of attorney, I love you wills for elderly
married couples, improved wartime Pension for Veterans and
surviving spouses and nonlawyer Medicaid/VA planners.
Learn about latest trends in estate and longterm care planning at
one of the firm's upcoming seminars. Seminars begin on Jan. 18
and are being offered in Stuart, Port St. Lucie, Fort Pierce, Vero
Beach and Okeechobee. To RSVP, call 7728787271 or visit
http://www.etelf.com. You may also call the office to request a free
copy of a DVD, which was recorded at the firm's recent seminar
on Oct. 15, 2015.
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